In its posthearing brief, Monterey argues that Section
75.1403-5(g), is governed by the introductory provision
found in Section 75.1403, which clearly limits its applicability
to the transportation of men and materials.  Since, according
to Section 75.1403-1(a), section 75.1403-5(g) is simply a
criterion to be used as a guide in implementing section 75.1403,
Monterey suggests that although section 75.1403-5(g) employs
the phrase all belt conveyors, its applicability is limited
to belt conveyors used in the transportation of men and
materials.

Monterey asserts that its aforementioned interpretation
is generally carried out within the subsection found in
Section 75.1403-5.  Subsections (a), (b), (c), (d), and (e)
refer to belt conveyors that are used to transport persons.
Subsections (f) and (i) refer to belt conveyors that are
used to transport supplies and persons.  Subsection (h)
refers to belt conveyors that are not used to transport
persons.  Only subsections (g) and (j) refer to belt conveyors
without any mention of their use.

Monterey points out that it is not disputed that
the belt conveyors in question transport mined coal only,
and that supplies and personnel are not transported on such
conveyors.  Since coal is not included within the term "men,"
Monterey states that the question becomes whether coal is
included within the term "materials."  Citing a dictionary
definition of the term "material" as "the substance . , . of
which anything is composed or may be made," Monterey points
out that section 75.1403-5 does not use the term "materials,"
but uses the word "supplies," indicating that the Secretary,
too, interprets the word "materials11 to mean "supplies."
Monterey concludes that in a coal mine, coal is a product,
and is not a material or supply.

Monterey asserts that there is a legitimate distinction
between belt conveyors which transport men and materials,
and those which transport coal only.  Personnel must work
on a regular basis around belt conveyors which transport men
and materials (e.g'. , loading and unloading materials, getting
on and off the belts themselves, etc.).  In contrast, few
personnel work around belt conveyors which transport coal only,
and their work consists primarily of inspecting and maintaining
the belt.  The nature of one type of belt conveyor necessitates
safe and easy means of access along both sides of it, while
the other type of belt conveyor is satisfactorily served by
safe and easy access along only one side of it.
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